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DETAILED ACTION 

1 . The amendment filed October 15, 2010 is acl<nowledged. Claims 1-14 are 
pending in the application. 



Claim Rejections - 35 USC § 103 

2. The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

3. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

4. Claims 1-14 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Wester et al. WO02/082929 (hereinafter "Wester") in view of Plank et al. US 
2003/0235643 Al (hereinafter "Plank'). 

5. With respect to claims 1,4, 10, 11, and 14, l/Vesfer discloses incorporating fatty 
acid esters of plant sterols into food products such as breakfast cereals (page 5, lines 
24-27 and page 6, lines 2-4). The term plant sterol refers to both sterols and saturated 
sterols i.e. stanols either in their free form or esterified with e.g. fatty acids (page 5, lines 
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3-4). One example of the composition included fruit muesli containing stanol ester and 
P-glucan (Example 12, page 20). The fruit muesli contained 2.5g of plant sterol ester, 
and the total weight of the composition was 60g (including the oat flakes, oat bran 
concentrate, plant stanol ester, oat bran, sugar, rice crispy, vegetable oil, syrup, salt, 
and fruit mixture). Thus, the product contained about 4.17 weight percent of plant 
stanol ester, which falls within the claimed range. 

6. However, Wester does not disclose at least 50% (claim 1), 70% (claim 10), or 
90% (claim 14) of the breakfast cereal is puffed and/or extruded. 

7. Plank discloses a food intermediate containing phytosteryl esters (fatty acid 
derivatives of phytosterols) complex (paragraph [0002]). The complex is added to flour 
that is then processed to dough (paragraph [0039]). Ready to eat (RTE) cereal pieces, 
such as CHEERIOS® and WHEATIES® , are formed by using the dough as prepared 
above (paragraph [0044]). It is well known in the art that CHEERIOS® are formed by 
extruding and puffing dough. 

8. It would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to prepare the breakfast cereal disclosed by Wester by using the 
method disclosed by Plank. 

9. One having ordinary skill in the art would have been motivated to do this because 
H/esfer teaches cereal products, including breakfast cereals, may contain the 0.4% - 
10% of plant sterol esters (page 6, lines 2-4 and page 9, lines 9-11). Also, Wester an6 
Plank teach the presence of plant sterol esters in breakfast cereals. Based upon the 
fact that the breakfast cereals disclosed by Wester and Plank are similar, it would have 
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been obvious, given tine teacliings of Plank, to use tine plant sterol esters disclosed by 
Wester to prepare breakfast cereal using the method disclosed by P/an/c with the 
expectation of successfully producing puffed and extruded breakfast cereal that lowers 
cholesterol levels when ingested (page 5, lines 28-30). 

10. Regarding claims 2 and 5, the fruit muesli composition mentioned above also 
contains 6.0g of sugar. As a result, the total composition included 10% sugar by weight, 
which falls within the claimed range (Example 12, page 20). 

1 1 . With respect to claim 3, discloses oat bran is present in the muesli 
(Example 7, page 17 and Example 12, page 20), and bran products may be toasted 
(page 6, lines 5-6). 

12. With regards to claims 6, 12, and 13, M/issfer discloses an example of a cereal 
product containing (J-glucan and stanol fatty acid ester (Example 7, page 17). The 
muesli mixture consisted of oat flake, fibre-rich oat bran, rye flake, wheat germ, brown 
sugar, sugar syrup, salt, apple flake, raisin, hazel nut, vegetable fat, and stanol fatty 
acid ester. The composition has a total mass of 990g, and the weight percent of stanol 
fatty acid ester present in the composition is about 2% (20g of stanol fatty acid ester 
was used). Since the stanol fatty acid ester is the only plant sterol ester used in this 
example, the plant sterol ester comprises 100 percent by weight of stanol fatty acid 
ester, which falls within the claimed range. 

13. Regarding claim 7, M/issfer discloses preferably plant sterol fatty acid esters are 
incorporated into food. Even more preferred, the plant sterol fatty acid esters contains a 
substantial amount of stanol fatty acid ester e.g. at least 30% stanol fatty acid ester 
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(page 13, lines 2-4). Since H^esfer discloses at least 30% stanol fatty acid esters are 
present in the plant sterol composition, at most 70% of plant sterol fatty acid is present 
which falls within the range claimed by the applicant. 

14. With respect to claim 8, the fruit muesli composition mentioned above in example 
12 also contains 8.3% p-glucan, a soluable fibre, which falls within the claimed range of 
3.5 to 60 weight-% of dietary fibre (Example 12, page 20). 

15. Regarding claim 9, M/issfer discloses a fruit muesli composition comprising 6.0g 
of sugar, and the total composition included 10% sugar by weight (Example 12, page 
20). However, this particular example does not disclose that the cereal comprises 17.5 
to 50 weight-% sugar. 

16. In another example, M/issfer discloses a muesli mixture containing p-glucan and 
stanol fatty acid ester (Example 7, page 17). This mixture contains 170g of sugar (100g 
brown sugar and 70g of sugar syrup), which is about 17.2% weight of sugar present in 
the mixture. 

1 7. It would have been obvious to a person of ordinary skill in the art at the time the 
invention was made to modify the amount of sugar present in example 12. It is also 
obvious to consider sugar from the fruit as additional sources of sugar. 

18. One having ordinary skill in the art would have been motivated to do this because 
H/esfer teaches various amounts of sugar may be added to the breakfast cereal. Also, 
the addition of sugar enhances the flavor of the cereal making it more appealing to 
consume. 
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1 9. It would have also been obvious to a person of ordinary skill in the art at the time 
the invention was made to incorporate sugar (claims 2, 5, and 9), toasted cereal (claim 
3), stanol fatty acid esters (claims 6, 12, and 13), sterol fatty acid esters (claim 7), and 
dietary fibre (claim 8) disclosed by Wester in view of Plank into at least 50 weight % of 
puffed and/or extruded cereal. 

20. One having ordinary skill in the art would have been motivated to do this because 
H/esfer teaches sugar, stanol fatty acid esters, sterol fatty acid esters, toasted cereal, 
and dietary fibre are present in the fruit muesli, which contains rice crispy cereal pieces 
(Example 12, page 20 and Example 7, page 17). It is well known in the art that rice 
crispy cereal pieces are puffed. Wester a\so teaches cereal products, including 
breakfast cereals comprising various shaped pieces (i.e. extruded and/or puffed) as well 
as mueslis, may contain the 0.4% - 10% of plant sterol esters and/or plant stanol esters 
(page 5, lines 3-8; page 6, lines 2-4; and page 9, lines 9-1 1 ) and 1-5% p-glucan (a 
soluable fibre) (page 9, lines 9-11). Therefore it would have been obvious, given the 
teachings of Wester, to incorporate the sugar, stanol fatty acid esters, sterol fatty acid 
esters, toasted cereal, and dietary fibre into a variety of breakfast cereals, including 
puffed and extruded cereals as claimed by the applicant, with the expectation of 
successfully producing a breakfast cereal that lowers cholesterol levels when ingested 
(page 5, lines 28-30). 

Response to Arguments 

21 . Applicant's arguments filed October 1 5, 201 0 have been fully considered. 
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22. Applicant's arguments witli respect to tine rejection of claims 1 -1 4 over Wester 
have been considered and are persuasive. Therefore, the rejection has been 
withdrawn. 

23. Applicant's arguments with respect to the rejection of claims 1 -1 4 over Wester in 
view of Plank have been considered, but they are not persuasive (pages 4-7). 

24. Applicant argues one of ordinary skill in the art would not understand that 
breakfast cereals comprising at least 50 weight % of puffed and/or extruded cereals 
could have decreased soaking characteristics with the addition of "from 2.2 to 25 
weight-% of plant sterol esters. However, the recitation "with decreased soaking after 
liquid is added" has not been given patentable weight because the recitation occurs in 
the preamble of independent claims 1 and 1 1 . A preamble is generally not accorded 
any patentable weight where it merely recites the purpose of a process or the intended 
use of a structure, and where the body of the claim does not depend on the preamble 
for completeness but, instead, the process steps or structural limitations are able to 
stand alone. See In re Hirao, 535 F.2d 67, 190 USPQ 15 (CCPA 1976) and Kropa v. 
Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 (CCPA 1951). Further, the claiming of a 
new use, new function, or unknown property of a prior art composition does not 
necessarily make the claim patentable (see MPEP 21 12). Given that the breakfast 
cereal of Wester in view of Plank is substantially identical to that claimed by the 
applicant, it is expected that the breakfast cereals disclosed by Wester and Wester \n 
view of Plank have decreased soaking after liquid is added, absent any clear and 
convincing evidence to the contrary. 
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25. Applicant also argues Example 12 of Wester 6oes not comprise at least 50 
weight % puffed and/or extruded cereal. However, IVesfer discloses the fruit muesli 
contains rice crispy cereal pieces (Example 12, page 20). It is well known in the art that 
rice crispy cereal pieces are puffed. Even though M/esfer teaches a portion of the 
muesli in Example 12 is puffed and extruded, M/issfer still teaches the cereal comprises 
puffed and/or extruded pieces, and various cereal products, including breakfast cereals 
with various shaped pieces (i.e. extruded and/or puffed) as well as mueslis, may contain 
the 0.4% - 10% of plant sterol esters (page 6, lines 2-4 and page 9, lines 9-11). Further, 
Plank is relied upon for the teachings of at least 50%, 70% , or 90% of the breakfast 
cereal is puffed and/or extruded. Based upon the face that Wester and Plank similarly 
teach breakfast cereals comprising plant sterol esters, it would have been obvious to 
prepare the breakfast cereal disclosed by Wester \N\th the method of P/an/c with the 
expectation of successfully preparing a functional product. 
26. 

Conclusion 

27. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

28. A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
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shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

29. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to TYNESHA MCCLAIN-COLEMAN whose telephone 
number is (571)270-1 153. The examiner can normally be reached on Monday - 
Thursday 7:30AM - 5:00PM Eastern Time. 

30. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jennifer McNeil can be reached on (571)272-1540. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

31 . Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/TYNESHA L MCCLAIN-COLEMAN/ 
Examiner, Art Unit 1789 

/Jennifer C McNeil/ 

Supervisory Patent Examiner, Art Unit 1784 



